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Deut sches Land, Inc., FILED
Pl aintiff-Respondent-Petitioner, APR 16, 1999
V. Marilyn L. Graves
Clerk of St_Jpreme Court
Cty of dendale, Madison, W1

Def endant - Appel | ant .

REVI EW of a decision of the Court of Appeals. Affirned.

M1 ANN WALSH BRADLEY, J. The petitioner, Deutsches Land,
Inc. ("Deutsches Land") seeks review of a published decision of
the Court of Appeal s' which reversed the circuit court's grant of
exenptions fromreal property taxes. Deutsches Land argues that
as a benevol ent association its property is entitled to exenption
from Wsconsin property taxes under Ws. Stat. § 70.11 (1995-
96) .2 Because we find that Deutsches Land has not offered
sufficient evidence to support its requested exenptions, we
affirmthe court of appeals.

12 Deutsches Land is a non-stock, non-profit corporation
organi zed in 1967 under chapter 181 of the Wsconsin Statutes.

It primarily serves as a holding corporation for the real estate

! Deutsches Land v. City of Gendale, 215 Ws. 2d 549, 573
N.W2d 535 (Ct. App. 1997) (reversing judgnent of Circuit Court
for M| waukee County, WIlliamJ. Haese, Judge).

2 Unless otherwise noted, all further references to the
Wsconsin Statutes will be to the 1995-96 versi on.

1
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and fixed assets of five incorporated non-stock, non-profit
benevol ent associations. See Internal Revenue Code § 501(c)(2).
These five benevolent associations%D Wndel stoana (dancing),
D Qberl andl er (danci ng), Gesang Verein Bavaria (singing),
Ver gnuegungs Cl ub (social), and the Bavarian Soccer C ub (soccer)
(collectively, "the benevolent associations")%exist for the
pur pose of preserving Germani c heritage and cul ture.

13 For the benefit of the benevolent associations,
Deutsches Land holds title to roughly 14 acres of property
located in the Cty of dendale. Though the property officially
conprises a single parcel, Deutsches Land treats this 14-acre
property as if it were four "lots."? Two of the lots have
buil dings wupon them and the remaining two lots, totaling
approximately five and one half acres, are soccer fields.

14 One of the two lots containing buildings is called "Od
Hei del berg Park"” which covers alnost four and a half acres. dd
Hei del berg Park is the site at which the benevol ent associ ations
conduct two mmjor public festivals, Vol ksfest and Oktoberfest.
These festivals are a significant source of fund-raising incone
for the benevol ent associations. Additionally, a 12,000 square
foot "Fest Hall" and other mnor outbuildings are located in Ad

Hei del berg Park. Any one of the benevol ent associ ati ons may use

® The record indicates that at some tine in the past
Deut sches Land had taken the prelimnary steps to platting and
subdividing the 14 acres into four |ots. For what ever reason,
that process was never conpl eted. Nevert hel ess, the fiction of
the four lots is inmmterial to our analysis for purposes of this
case, and we will treat the single parcel as if it were divided
in four.
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the park and the Fest Hall. In the winter nonths, the Fest Hal

is used at various tines by the soccer club for indoor practice.

15 Wil e Deutsches Land does not officially |ease the park
to any entity, Deutsches Land allows Bavarian Wl dhaus, Inc.
("wal dhaus") to use it on approximtely 20 occasions annually.
Wal dhaus is a for-profit corporation created by the benevol ent
associations to isolate their for-profit activities and owned by
t he benevol ent associations in five equal shares. On those 20
yearly occasions, Wl dhaus uses the park to host corporate
picnics at which it supplies the food and beverage. The
corporations that arrange with Wil dhaus to hold their event in
add Heidelberg Park do not need to be, and as a rule are not,
affiliated wth the benevol ent associations in any way.

16 The Bavarian Inn lot of four acres contains a parking
area for the entire 1l4-acre parcel as well as a significant
structure that houses the Bavarian Inn restaurant, which is a
full-service, for-profit bar and banquet facility open to the
general public. The Bavarian Inn building has two floors. The
main floor contains a bar, dining area, and banquet hall in
addition to the kitchen, rest roons, coatroom and other
m scel | aneous space associated with a restaurant. The | ower
floor, which is accessible both fromthe main floor and from a
separate outdoor entrance, is divided into three nore banquet
roons (nanmed the "Rathskeller,"” "Winstube," and "Edelweiss"),
the offices of the Bavarian Inn, and a storage area for the

benevol ent associ ati ons.
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17 Though Deutsches Land owns the land on which the
Bavarian Inn sits as well as the building itself, it contracts
w th Wal dhaus to operate the Bavarian Inn restaurant. Wl dhaus
has in the past entered into a formal |ease with Deutsches Land
for the entire Bavarian Inn building, although the |ease terns
requi red Wal dhaus to all ow the benevol ent associations to use any
part of the facility wthout charge. The last formal |[ease
expired in 1990. However, the relationship between Wal dhaus, the
benevol ent  associ ati ons, and Deutsches Land has remained
essentially the sane since that tine.

18 The record, though not altogether clear, indicates that
nmost areas of the Bavarian Inn are used at certain tines by
menbers of the benevolent associations and at other tines by
Wl dhaus. For exanple, while the benevol ent associations nost
often use either the Rathskeller, Winstube, or Edelweiss for
their gatherings, it is not unconmmon for them to also use the
banquet hall on the main floor. Simlarly, while Waldhaus
normally uses the facilities on the main floor, it 1is not
uncommon for Wl dhaus to occupy the Rathskeller, Winstube, or
Edel wei ss for banquets. The record indicates that the only space
in the Bavarian Inn used solely by the benevol ent associations is
the storage area in the lower level of the building. Al other
areas are used both by Wal dhaus and the benevol ent associ ati ons.

19 Al though this arrangenent between Deutsches Land and
Wal dhaus has been in place since 1967, Deutsches Land first
sought an exenption from Wsconsin property taxes in 1993.

Specifically, Deutsches Land now seeks a full exenption for the
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soccer fields and O d Heidel berg Park and a 25% exenption for the
Bavarian Inn building for the years of 1993-95. dd endal e denied
the applications and Deutsches Land filed suit in the Crcuit
Court of M Ilwaukee County. The <circuit court ruled that
Deutsches Land was entitled to a full exenption on the soccer
fields and Ad Heidelberg Park and a 25% exenption for the
Bavarian I nn buil ding.*

110 dendal e appealed and the court of appeals reversed.
The court of appeals determned that Deutsches Land had not
satisfied the "used exclusively" requirenent of Ws. Stat.
8§ 70.11(4) and thus could not receive an exenption for dd
Hei del berg Park and the Bavarian Inn |ot. Cting the sane
subsection, it also concluded that there was no evidence in the
record that the soccer fields were necessary for the |ocation and
conveni ence of any building that was exenpt from taxation.
Accordingly, it held that Deutsches Land was not entitled to a
real property tax exenption on any of its property.

11 In asking this court to rule that it is entitled to an
exenption from real property taxes, Deutsches Land necessarily
requires us to construe Ws. Stat. 8 70.11. The construction of
statutes is a question of |law which we review i ndependent of the
| egal conclusions reached by the circuit court and court of

appeal s. Col by v. Colunmbia County, 202 Ws. 2d 342, 349, 550

* The circuit court determined that no part of the land of
the Bavarian Inn lot was eligible for exenption because such an
exenption would exceed the 10-acre maxi num exenption of Ws.
Stat. § 70.11(4).
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N.W2d 124 (1996). Wiile we grant deference to the circuit
court's factual findings, we review de novo the application of

those facts to the |aw Peplinski v. Fobe's Roofing, Inc., 193

Ws. 2d 6, 19, 531 N.W2d 597 (1995).
12 In interpreting statutes, our prinmary purpose is to

give effect to the legislature's intent. State ex rel. Angela

MW v. Kruzicki, 209 Ws. 2d 112, 121, 561 N.W2d 729 (1997).

To this end, we ook first to the | anguage of the statute, and if
that |anguage is wunanbiguous, we construe the statute in
accordance wth its ordinary nmeaning. |f, on the other hand, the
statutory |anguage is anbiguous, we |look to the Ilegislative
history in order to ascertain both the legislature' s purpose for
enacting the statute and its intent as to the statute's neani ng.

St ockbridge School Dist. v. Departnent of Public Instruction,

202 Ws. 2d 214, 219, 550 N.W2d 96 (1996).
13 In Wsconsin, the taxation of property is the rule and

exenption is the exception. Engineers & Scientists of M| waukee,

Inc. v. Cty of MIwaukee, 38 Ws. 2d 550, 553, 157 N.W2d 572,

574 (1968); Trustees of Indiana Univ. v. Town of Rhine, 170

Ws. 2d 293, 299, 488 N W2d 128 (C. App. 1992). 1In general, we
apply a "strict but reasonable construction" to tax exenption

statutes. Colunbia Hospital Association v. Gty of MI|waukee, 35

Ws. 2d 660, 668, 151 N.W2d 750 (1967); Madison Aerie No. 623 F.

O E. v. Gty of Midison, 275 Ws. 472, 476, 82 N W2d 207

(1957). Since exenption from the paynent of taxes is an act of
| egi slative grace, the party seeking the exenption bears the

burden of proving that it falls wthin a statutory exenption.
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Pul sfus Farns v. Town of Leeds, 149 Ws. 2d 797, 811, 440 N W2d

329 (1989). Consequently, any doubt wunder the "strict but
reasonabl e" construction rule nust be resolved against the party

seeki ng the exenption. Colunbia Hospital, 35 Ws. 2d at 668.

A d Hei del berg Park
14 The bulk of Ws. Stat. 8§ 70.11 delineates organi zations
and institutions that have the possibility of an exenption. As a
threshold requirenent, an organization that seeks an exenption
under 8 70.11 nust fall wthin one or nore of the specified

categories outlined in the statute. See Frank Lloyd Wi ght

Foundation v. Town of Womng, 267 Ws. 599, 606-08, 66 N W2d

642 (1954).

115 Deutsches Land seeks a total exenption from rea
property taxes on Od Heidelberg Park and the Fest Hall. | t
clains that it is entitled to such an exenption under Ws. Stat.

8§ 70.11(4). The relevant statutory |anguage is as foll ows:

70.11 Property exenpted from taxation. The
property described in this section is exenpted from
general property taxes .

(4) EDUCATI ONAL, RELI G QUS AND BENEVOLENT
| NSTI TUTI ONS; WOMVEN S CLUBS; HI STORI CAL ASSQOCI ATI ONS;
FRATERNI Tl ES; LI BRARI ES. Property owned and used
excl usi vely by . . . educational or benevol ent
associations, . . . but not exceeding 10 acres of I|and
necessary for Jlocation and convenience of buildings
whil e such property is not used for profit :

116 We have on prior occasions stated that, to qualify for
a total exenption under Ws. Stat. 8 70.11(4), an organization
must show three facts: (1) that it is a benevol ent organization,

(2) that it owns and exclusively uses the property, and (3) that
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it uses the property for exenpt purposes. See M Il waukee

Protestant Hone v. City of MIwaukee, 41 Ws. 2d 284, 293, 164

N.W2d 289 (1969). Both Deutsches Land and dendale are in
agreenent that the five associations noted above are benevol ent
associations for purposes of Ws. Stat. § 70.11(4).°> However,
the parties' agreenent goes no further. Specifically, dendale
and Deut sches Land are in disagreenent over the requirenents that
the property be "used exclusively" for "exenpt purposes.”

117 dendale argues that Deutsches Land has not satisfied
the "used exclusively" requirenment of Ws. Stat. § 70.11(4)
because Wil dhaus wused the park to host for-profit corporate
picnics on approximtely 20 occasions annually. The court of

appeal s agreed, stating that

[s]ection 70.11(4), Stats., requires as a condition to
t he t ax exenption it grants to "benevol ent
associations" that the property be "used exclusively
by" those benevol ent associations and not for profit.
This condition is not anbiguous: the term "exclusively"
br ooks no exceptions.

Deut sches Land, 215 Ws. 2d at 554 (citations omtted). Wi | e

the court of appeals' "brooks no exceptions" statenment is an
appealing rhetorical pronouncenent, we ultimtely cannot agree
Wi th such an interpretation.

118 The fact of the matter is that we have Dbrooked

exceptions to the requirenent that exenpted property be

®> Though it does not dispute that the Bavarian Soccer C ub
is a benevolent association, dendale disputes that the playing
and teaching of soccer is done for a benevolent or educationa
purpose. We will assunme, w thout deciding, that such activity is
covered by Ws. Stat. § 70.11(4).
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exclusively wused by the benevolent organization so that the
"plain intent of the statute" is not frustrated. Cat hol i c

Wman's Cub v. Cty of Geen Bay, 180 Ws. 102, 105, 192 N W

479 (1923). In Northwestern Publishing House v. Cty of

M | waukee, 177 Ws. 401, 408-09, 188 NW 636 (1922), we
concluded that the phrase "used exclusively" did not preclude a
religious association from occasionally engaging in comercial
publishing where that publishing constituted |less than one

percent of its business. Simlarly, in Cardinal Publishing Co.

v. City of Madison, 205 Ws. 344, 347-48, 237 N.W 265 (1931)

("Cardinal Publishing I1"), we determned that "used exclusively"

did not preclude "inconsequential or incidental uses of the
property for gain." See also Colunbia Hospital, 35 Ws. 2d at
671.

19 If our construction of the phrase "used exclusively”
has brooked sone exceptions, those exceptions have not swall owed

the rule. In Gymmastic Association of the South Side of

M| waukee v. City of MI|waukee, 129 Ws. 429, 109 N W 109

(1906), we concluded that the Gymastic Association did not
exclusively wuse their entire property when they |eased out
portions of the building to the purveyors of a public saloon and
bar ber shop. W noted a legitimate distinction between use that
is "incidental to and pronotive of the main purpose for which a
building is primarily devoted and the permanent |easing of parts

of the building for uses having no relation to the owner's
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principal purpose."® ld. at 437. Simlarly, in Cardinal

Publishing Co. v. Cty of Mdison, 208 Ws. 517, 519, 243 N W

325 (1932) ("Cardinal Publishing Il1"), we stated that comrercia

publishing inconme of roughly ten percent of an exenpt
organi zation's total inconme "cannot be clainmed as incidental,
negligible, or inconsequential” and, as a result, the property
was not used exclusively under the statute.

20 In general, the relevant question is this: How
consequential was the questionable activity when conpared to the

total activity on the property? See, e.g., Cardinal Publishing

|, 205 Ws. at 347; Cardinal Publishing Il, 208 Ws. at 519.

This fact-specific question can only be answered on a case-by-
case basi s.

21 W& have, on prior occasions, held that the proper
conparison is actual non-exenpt use as agai nst actual exenpt use.

Al onzo Cudworth Post No. 23 v. Cty of MIwaukee, 42 Ws. 2d 1

13, 165 N.W2d 397 (1969); see also Trustees of Cinton Lodge v.

Rock County, 224 Ws. 168, 172, 272 NW 5 (1937). Requiring a

benevol ent association to show how the property is actually used
is nmerely a part of the association's burden to show that it

falls "within the terns of the exenption.” Alonzo Cudworth, 42

Ws. 2d at 13 (quoting Methodi st Episcopal Church Baraca C ub v.

® At the time we decided Gymastic Association of the South
Side of MIwaukee v. Cty of MIwaukee, 129 Ws. 429, 109 N W
109 (1906), the statute did not contain a partial exenption
provi si on: the property was either conpletely exenpt or
conpletely taxed. W declined to judicially create such a
provision, instead deferring the consideration of that task to
the legislature. 1d. at 438.

10
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Cty of Madison, 167 Ws. 207, 167 NW 258 (1918)). 1In order to

sustain its burden of proof, Deutsches Land nust show its actua
exenpt use.

122 Benevol ent ownership of property is not enough to
satisfy the dictates of Ws. Stat. 8§ 70.11(4); benevol ent use of

that property is also required. State ex rel. State Ass'n. of

YMC. A v. R chardson, 197 Ws. 390, 392, 222 N W 222 (1928);

Dom nican Nuns v. City of La Crosse, 142 Ws. 2d 577, 581, 419

N.W2d 263 (Ct. App. 1987). Just as a benevol ent association can
own title to property without actually using it for benevol ent
pur poses, a benevolent association can own title to property

w thout actually wusing it at all. See, e.g., Geen Bay &

M ssi ssi ppi Canal Co. v. Qutagam e County, 76 Ws. 587, 591, 45

N.W 536 (1890). In either case, the benevolent association is
not entitled to an exenption from property taxes. See, e.g.,

Men's Halls Stores, Inc. v. Dane County, 269 Ws. 84, 69 N W2d

213 (1955); Geen Bay & Mssissippi Canal Co., 76 Ws. at 591

It is therefore necessary for a benevol ent association to detai
its use of the property so that tax assessors know what types of
activities, if any, are occurring on the property.

23 In nmany situations a benevolent association wll
denonstrate that its use of the property is so pervasive that the
associ ation should be treated as if it is in continual use of the
property. That is to say, a school will likely not receive only
a 75% exenption because classes are not held in the summer
nmont hs. Whil e such treatnent nmay not be unusual, it is not as

t he di ssent would have it automatic. Dissent at 13, 18. As with

11
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every aspect of property tax exenptions, the burden to
denonstrate the use of the property lies with the party seeking

the exenption. See Pulsfus Farns, 149 Ws. 2d at 811; Alonzo

Cudworth, 42 Ws. 2d at 13; Methodist Episcopal Church Baraca

Cub, 167 Ws. at 211. The benevol ent association that uses its
property only occasionally and allows it to lie fallow at all
other tinmes will have any exenption reflect its actual usage
Simlarly, the benevol ent association that uses it property only
occasionally and allows others to use it for profit at other
times wll have any exenption reflect its actual usage.

24 Deutsches Land maintains, and the dissent agrees, that
its use of OAd Heidelberg Park is so pervasive that the
occasi onal use  of the park for corporate picnics is
i nconsequential. That may in fact be the case, but it is not so
based on this record.’

25 Deutsches Land argues that the 20 days of corporate use

ought to be neasured against the remaining 345 days of the year.

" Even assuming that Deutsches Land had offered sufficient
evidence to show that its usage of the park was so pervasive to
warrant a conparison of 20 days of corporate use to 345 days of
benevol ent use, we maintain doubts with the dissent's contention

that this percentage of for-profit activity¥%roughly 6%/4is
i nconsequential or incidental. D ssent at 12. Conpar e
Nor t hwest ern Publishing House v. City of M I waukee, 177 Ws. 401,
408-09, 188 N.W 636 (1922) (for-profit income .00277% of tota
i ncone deened inconsequential); with Cardinal Publishing Co. .
Cty of Midison, 208 Ws. 517, 519, 243 N W 325 (1932) (for-
profit income 10.7% of total income not inconsequential).

Even if dAd Heidelberg Park was ineligible for a total
exenption this would not, as we explain |ater, preclude Deutsches
Land from seeking a partial exenption for the park. To do so
successfully, of course, it nust adequately prove its case.

12
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To substantiate its claim that the corporate use of the park
consi sted of approximtely 20 occasions annually, Deutsches Land
properly proffered copies of business records reflecting this
usage. From these records, dendale and the circuit court
obt ai ned concrete information upon which to base this part of the
cal cul ati on. However, to substantiate its <claim that the
benevol ent societies' use of the park was so pervasive so as to
be calculated at 345 days, Deutsches Land offered only the
testi nmony of benevol ent association nenbers who nmade generali zed
assertions about the associations' use. Al t hough apparently it
keeps a cal endar and ot her records of the park's usage, Deutsches
Land did not attenpt to solidify those generalized assertions by
introducing those records or reports generated from those
records. As a result, dendale and the circuit court could do
not hi ng but specul ate on the actual benevol ent use of the park.

126 As is nore fully detailed in the discussion of the
Bavarian Inn below, such unsupported opinion testinony, absent
nore, insufficiently denonstrates the actual use of the property
in order to satisfy Ws. Stat. 8 70.11. Deutsches Land offered
sufficient evidence of only the actual corporate use of dd
Hei del berg Park; it did not do so for the actual benevol ent use
of the park.

127 Alonzo Cudworth dictates that Deutsches Land is not

entitled to an exenption for AOd Heidel berg Park or the Fest Hall
on this record. 42 Ws. 2d at 13. In allow ng such exenption,

the dissent overrules Alonzo Cudworth sub silentio and replaces

it instead with a "benevolent control" test. Di ssent at 9. | t

13
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is wunclear where the dissent derives its contention that
exercising "control" of property entitles a benevol ent
association to an exenption. Such a new test is not supported by
our existing case |aw.

128 W have repeatedly stressed that a benevol ent
associ ation nust do nore than own or control property to claiman
exenption; it nust also use that property for Dbenevol ent

pur poses. See, e.g., Alonzo Cudworth, 42 Ws. 2d at 12-13; Men's

Halls Stores, Inc., 269 Ws. at 89; dinton Lodge, 224 Ws. at

172-73; Richardson, 197 Ws. 2d at 392; G een Bay & M ssissippi

Canal Co., 76 Ws. at 591; Evangelical Lutheran Synod, 125

Ws. 2d at 545 n.3; Donminican Nuns, 142 Ws. 2d at 581. The

dissent's alteration of our | ong-standing precedent IS
unwar r ant ed. Deutsches Land, |ike any other entity seeking an
exenption, nust show that its actual use of the property was for
benevol ent purposes. On this record, Deutsches Land did not
adequately make this show ng and the exenption nust be deni ed.
Bavarian I nn

129 Deutsches Land al so sought a property tax exenption on
its activities at the Bavarian Inn. It recogni zed that Wal dhaus
for-profit activity at the Bavarian Inn nmeant that the Inn did
not qualify for a total exenption. | nst ead, Deutsches Land
sought a partial exenption of 25% of the building based on the
activities that the benevolent associations conduct at the

Bavari an | nn. Deut sches Land clainmned its entitlement to a

14
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partial exenption under Ws. Stat. § 70.11(8),2 which provides in

rel evant part:

(8) TAXED IN PART. Property that is exenpt under this
section and that is used in part in a trade or business
for which the owner of the property is subject to
taxation under sections 511 to 515 of the internal
revenue code, as defined in s. 71.22(4m, shall be
assessed for taxation at that portion of the fair
mar ket value of the property that is attributable to
the part of the property that is used in the unrel ated
trade or business. This subsection does not apply to
property that is |eased by an exenpt organization to
anot her person . 0

130 Since 1931, this state has recognized the ability of an
exenpt organization to receive a property tax exenption on only
part of its property. See 8 2, ch. 302, Laws of 1931. Under the
statutory schenme in place from 1931 until 1991, determ ning the
taxable part of an exenpt organi zation's property was

acconpl i shed by cal cul ati ng how nuch of the property was used for

8 In 1997, the legislature repealed and recreated Ws. Stat.
§ 70.11(8) as §& 70.1105. 1997 Ws. Act 35 § 243. That
| egi slative action only altered the placenent of the statutory
provision and did not alter its substance in any way. Since this
case involves the years 1993-95, we will refer to the placenent
of the provision as § 70.11(8) rather than as its current
statutory designation

° W note that Ws. Stat. § 70.11(8) begins with "Property
that is exenpt under this section . . . ." Read literally, this
phrase may require property to be totally exenpt under the
statute in order for subsection (8) to apply. This woul d nean
that the property needs to be "used exclusively" by the exenpt
or gani zati on for exenpt pur poses. However, such an
interpretation would render subsection (8) neaningless. The
reason an exenpt organization seeks a partial exenption is
preci sely because it does not exclusively use its property for
exenpt purposes. Qur interpretation of subsection (8) nust give
effect to the subsection's overall purpose of allow ng an exenpt
organi zation to claimpartial exenptions.

15
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"pecuniary profit." See Ws. Stat. § 70.11(8) (1989-90);
Trustees of Cinton Lodge, 224 Ws. at 171-173.

31 However, in 1991, the legislature repealed the "taxed
in part" subsection and recreated it with the |anguage that
appears above. 1991 Ws. Act 39, § 1706t. Two inportant changes
were instituted by the 1991 recreation. First, the legislature
repl aced the "pecuniary profit" test with the "unrel at ed busi ness
taxabl e i ncone" test borrowed fromthe Internal Revenue Code. As
noted in a report fromthe legislative history, this change was
driven by a legislative desire to renove advantages that exenpt
organi zati ons were perceived to have under the pecuniary profit

test:

[t]he primary objective of adopting the unrelated
business incone tax law was to elimnate a source of
unfair conpetition by placing the unrelated business
activities of certain exenpt organizations upon the
sane tax basis as the nonexenpt business endeavors with
whi ch they conpete.

Report: Shared Revenue, Property Taxes and Tax Relief, p. 5.

(drafting file, 1991 Ws. Act 39, 8§ 1706t).
132 Second, the legislature mde Ws. Stat. 8§ 70.11(8)
i napplicabl e where an exenpt organization |eases its property.
The inescapable conclusion drawn from the | anguage of subsection
(8) is that an exenpt organization that |eases a portion of its
property cannot claima partial exenption under subsection (8).
133 These two changes are enbodied in the post-1991

versions of the Property Assessnment Mnual for Wsconsin

Assessors ("Assessnment Manual ") published by the Departnent of
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Revenue. *° The Assessnent Mnual describes what constitutes

unrel ated business taxable inconme and offers exanples of
activities that are considered for-profit and taxable. See

Assessnent Manual, 22-6, 22-7 (revised 12-95). Not ably, the

exanples offered in the Assessnment Manual denonstrate that Ws.

Stat. 8§ 70.11(8) does not apply to situations where an exenpt
organi zation |l eases a part of its property to another entity that
engages in for-profit activity.* Rather, subsection (8) applies
to those situations where the exenpt organization itself engages
in the for-profit activity.

34 1In such situations, the Departnment of Revenue, pursuant

to its charge of interpreting and applying Ws. Stat. 8§ 70.11(8),

0 Because the legislature <charged the Departnent of
Revenue, in light of its special expertise in this area, wth
interpreting and applying the recreated Ws. Stat. 8§ 70.11(8), we
accord weight to the agency's interpretation in the Assessnent
Manual . See Hagen v. LIRC, 210 Ws. 2d 12, 18-20, 563 N.W2d 454
(1997); 1991 Ws. Act 39, 8§ 1897t, codified at Ws. Stat.
§ 73.03(2a).

11

A couple of the manual's exanpl es adequately denonstrate
t he point:

Exanples of activities that are considered unrelated
trade or business are:

a lodge operates a restaurant which is regularly
open to the public.

a university owned printer which primarily prints
material for the wuniversity also regularly does
printing for the public.

Assessnent Manual , 22-6 (Revised 12/95). Neither any exanpl e nor
any statenent of general principles set forth in the manual even
hints that the subsection would apply to a situation where an
exenpt organization leases a part of its facility to another
person who engages in for-profit activity. |Instead, if the |odge
itself operates a restaurant or an exenpt printer itself does
commercial printing, subsection (8) can apply.
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has set forth three nethods of calculating a partial exenption
under subsection (8). \Were only a defined and segregated part
of the property is used in for-profit activities, the partial
exenption can be cal cul ated by subtracting the square footage of
that part of the property used in the for-profit activity from

the square footage of the entire property. Assessnent Manual

22-6, 22-7. Conversely, where the entire property is used part
of the tinme in for-profit activities, the partial exenption can
be calculated in one of two ways. The partial exenption can
either be determned by conparing the percentage of incone
attributable to the for-profit activity versus the total incone
of the exenpt organization, or by conparing the percentage of
time attributable to the for-profit activity versus the tota
time the property is used. |d.

135 An exenpt organization's ability to get a partial
exenption under the recreated Ws. St at. 8§ 70.11(8) IS
substantially limted by that subsection's "no | ease" sentence.
However, both the testinony of the Cty of MIwaukee's chief
assessor, Peter Weissenfluh,' and the joint amicus brief of the
Cty of MIwaukee, the League of Wsconsin Minicipalities, and
the Wsconsin Association of Assessing Oficers ("the joint
amci"), indicate that assessors who process partial exenption

applications |ook beyond subsection (8) in their analysis.

2 Wi ssenfluh's particular expertise was noted by both
Deutsches Land and the Cty of dendale. Not only has
Wei ssenfl uh been an assessor for 25 years, he also has been the
chief assessor in the state's largest city which annually
recei ves 500 applications and adm ni sters 7,000 exenpti ons.
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According to Wissenfluh and the joint amci, it is the well-
established practice and the standard net hodol ogy of assessors in
this state to look additionally to the introductory phrase of
8 70.11, which is also referred to by the parties as the

"preanble.” The relevant | anguage is as foll ows:

70.11 Property exenpted from taxation. The
property described in this section is exenpted from
general property taxes. Leasing a part of the property
described in this section does not render it taxable if
the lessor uses all of the Ileasehold incone for
mai nt enance of the |eased property, construction debt
retirement of the |eased property or both and if the
| essee woul d be exenpt fromtaxation under this chapter
if it owed the property. Any lessor who clains that
| eased property is exenpt from taxation under this
chapter shall, upon request by the tax assessor,
provide records relating to the lessor's use of the
incone fromthe | eased property. (enphasis added)

136 Construing what we refer to as the "preanble partial
exenption provision" is a mtter of first inpression for this
court. The preanble does not explicitly allow an exenpt
organi zation to lease a part of its property to a for-profit
organi zation and still mintain the exenption on the non-I|eased
part. However, that consequence reasonably follows from the
expressed | anguage.

137 The preanbl e | anguage states t hat an exenpt
organi zation nay | ease a part of its property and still be exenpt
from property taxes on that |eased part so long as certain
conditions are net. Those conditions are (1) the exenpt
organi zati on nust use the |easehold income for maintenance of the
property, construction debt retirenent, or both (the "rent use

condition") and (2) the lessee would itself be entitled to an
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exenption if it owned the property (the "lessee identity
condition"). If the exenpt organization uses the rental incone
in ways other than provided for by the statute, no exenption can
be clainmed on the | eased part of the property. Likewse, if the
| essee itself is not an exenpt organization but rather a for-
profit organization, no exenption can be clainmed on the |eased
part of the property.

138 Under the preanble to Ws. Stat. 8§ 70.11, an exenpt
organi zation that |eases a part of its property retains a tota
exenption so long as it neets both the rent use condition and the
| essee identity condition.® Consequently, if a lease by an
exenpt organization fails either of these two conditions, the
exenpt organization loses its total exenption but retains a
partial exenption on the property that is not |eased.

139 In reality, the only material distinction between the
Ws. Stat. 8§ 70.11(8) partial exenption provision and the
preanble partial exenption provision is whether a lease is in
exi stence. If a lease is not present, the exenpt organization

should seek a partial exenption under subsection (8).

13 Wsconsin Stat. § 70.11(4) adds a third "racial non-
discrimnation” condition to the two contained in the preanble:
"in addition to the requirenents specified in the introductory
phrase of this section, the |essee does not discrimnate on the
basis of race.”

Thus, an organization that clains its exenption under
subsection (4) and leases a part of its property nust satisfy
three conditions to maintain its total exenption: (1) the rent
use condition; (2) the tenant identity condition; and (3) the
"raci al non-di scrimnation” condition. Should the exenpt
organi zation's lease fail any of these three conditions, the
| eased part of the property loses its exenption.
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Conversely, if a lease is present, the exenpt organi zation should
seek a partial exenption wunder the preanble. In other
respects¥%such as sufficiency of proof3%partial exenptions are
treated the same whether they are derived from the preanble or
§ 70.11(8).

40 According to the brief of the joint amci and the
testimony of Weissenfluh, the methodologies set forth in the

Assessnent Manual for calculating a partial exenption under WSs.

Stat. 8§ 70.11(8) are the sane nethodol ogi es used by assessors for
calculating a partial exenption under the preanble. Therefore

under either the preanble or subsection (8), the anmount of the
partial exenption can be determ ned by cal culating the percentage
of space or tine used in for-profit activities or the percentage
of incone that is attributable to the for-profit activity. See

Assessment Manual , 22-6, 22-7.

41 The dissent fails to discern that in practical terns,
the existence of a |lease nmakes little difference in the ultimte
determ nati on of whether an organization is entitled to a parti al
exenpti on. It contends that if a |ease were present, Deutsches
Land woul d be ineligible for an exenption under either Ws. Stat.
§ 70.11(8) or the 8§ 70.11 preanble. Dissent at 17 n.7. Thi s
m sses the full purpose of the preanble. If the dissent were
correct, a benevolent association could only |lease "a discrete

part"%apparently neaning a discrete geographical part of its

property%w thout conpletely destroying its exenption. Id.

According to the dissent, the benevol ent association that | eases

the entire geography of its property only part of the tinme (and
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uses the entire geography of its property the balance of the
tinme) does not lease its property "in part" and therefore cannot
hope to cl ai many exenpti on.

142 Curiously, the dissent fails to articulate why the word
"part" in the preanble only references a geographi c subdivision
of the benevolent association's property. "Part" is not so
limted by its context in the preanble. Mor eover, the word
"part" in Ws. Stat. 8 70.11(8) enconpasses a broader neaning
than the dissent is willing to attribute to it as seen in the

word's interpretation in the Assessnent Manual, 22-7. Wy should

the legislature's use of "part” in the preanble be treated
differently than its use of "part" in 8 70.11(8)? The dissent
fails to offer an answer.

143 Additionally the dissent's interpretation, aside from
its failure to consider the l|language of the preanble and its
relationship with Ws. Stat. 8 70.11(8), would have serious
practical repercussions for many exenpt organizations in this
state. For exanple, under the dissent's interpretive schene, one
of the three benevol ent organi zations Peter Wei ssenf | uh
identified at trial as offering sufficient docunentation for its
exenption application would in future years nonetheless be
categorically ineligible for any exenption whatsoever because it
| eased its entire property to a for-profit entity at limted
times while using the property for its activities at all other
tines. The dissent |eaves a whole category of benevolent
organi zations ineligible to obtain any sort of exenption%full or

partial %in the future. That approach represents a significant
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and unwarranted departure from both the statutory provisions as
wel|l as the current practices.

144 Regardless of which of the two partial exenption
provisions is applicable in a particular case, the organi zation
seeking the exenption retains the burden to show that it has
satisfied the evidentiary requirenents of the statute. On this
record, Deutsches Land did not sufficiently prove its entitlenent
to a partial exenption under either of the two partial exenption
provi si ons. It sought and received fromthe circuit court a 25%
exenption on the Bavarian Inn building based primarily on two
facts: the square footage of the main and |ower floors of the
Bavarian Inn and the testinony by the general manager of the
Bavarian Inn detailing the percentage of usage by the benevol ent
associ ations. These evidentiary offerings are not sufficient to
entitle Deutsches Land to a partial exenption.

145 First, since the record reflects that both the main and
| ower floors were used by both the benevol ent associations and
Wal dhaus, both floors were used for exenpt and for for-profit
activity.' Therefore, under these facts, conparing the square
footage of the main floor with the square footage of the |ower

fl oor does not provide support for its claimof exenption.

 The record does indicate that a storage area of some sort
exists on the lower floor that is used only by the benevol ent
associ ations. However, nothing in the record indicates the size
of this room Deutsches Land, if it desired to claim an
exenption based the size of this space, needed to provide the
proper evidence to support its exenption claim Again, it has
not done so.
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146 Second, Deutsches Land's evidence of the Bavarian Inn's
percentage of for-profit use did not adequately denonstrate how
the Inn was actually used. Deut sches Land's evidence primarily
consi sted of the testinony of the general manager of the Bavarian
| nn. She testified that every facility in the Inn was used at
| east part of the time by the public. In opining that the
benevol ent associations used approximately 40% of the Bavarian
Inn and the public used approximately 60% she relied on her
general observations and recollections. Review ng an excerpt of

her testinony denonstrates its deficiencies:
Q Do you keep any records of how many events these
clubs as clubs have in the%the main banquet room
?

A. Yes, | do.

Q How does that break down as between the use by the
public?

A For the ballroom only?

Q For the ballroomonly.

A | really don't have that, you know, the know edge
right now |'d have to | ook at ny records.

147 The general manager's opinion of 40% exenpt use and 60%
for-profit use was not docunented by supporting evidence.
Rat her, as the general nmanager herself stated, it was based
entirely on her "observations" from a year of enploynent as the
Bavarian Inn's general manager. Wile the general manager hinted
that her observations were informed by business records,
Deutsches Land did not offer into evidence any records or any

reports created from those records. Unfortunately, as this
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record exists, we are left with no way to know how accurately the
general manager's nenory corresponds with the actual usage.

148 The insufficiency of Deutsches Land's evidence is
anplified when it is conpared to the evidence other exenpt
organi zati ons have proffered to support their applications for
partial exenptions. At trial, Chief Assessor Wissenfluh
testified about the docunentation certain exenpt organizations in
M | waukee have offered to support their applications. A few of

t he responses are enlightening:

Q [1]f there were to be 20,000 square feet of usable
space in the building, did the [exenpt organization]
cone and say, of that 20,000 square feet available for
use in the building, 15, 000 square feet or sone such
nunber is what is exclusively used for our purposes and
5,000 square feet is devoted to another purpose or
sonething |ike that?

A They had it broken down in nore detail than that.
Q I n other words, room by roomdetail ?

A Maybe not room by room but banquet hall, nuseum
gift shop, separate areas of the building specifically
with those sizes and with the percentage of tinme it was
used for.

Q Well now, let me get to the percentage of tine.
What kind of information did they give you as to
percent that supported percentages of tine?

A They actually spelled out the percentages of tine

that was used for%for for-profit activities and then
the corollary would be the not-for-profit, their own
use.

Q And . . . how were you able to determne the
gquestion of area of use and degree of use?
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A Again, the%l requested full docunmentation by the
[ exenpt organi zation] relative to the anmount of space
used by the [exenpt organization]. And what they gave

me was a breakdown of how often the%the¥%the facility
was used, by whom specifically t he [ exenpt
organi zation], and other not-for-profit organizations.

Q As | wunderstand it, the applicant for exenption
for [the exenpt organization's property] provided a
cal endar which accounted for every mnute of every day
by every entity; is that correct?

A That's right, it was a very detail ed docunent.

149 In conparison, we conclude that the general mnanager's
"recollections" and "observations” fail to satisfy Deutsches
Land' s burden of proof. An exenpt organization nust base its
claim for an exenption on nore than nerely unsupported opinion
testi nony. The circuit court erroneously exercised its
discretion in awarding a partial exenption on these facts.

Brabec v. Brabec, 181 Ws. 2d 270, 283, 510 NwW2d 762 (C. App.

1993); see also Hartung v. Hartung, 102 Ws. 2d 58, 66, 306

N.W2d 16 (1981).
Soccer Fields

50 Deutsches Land sought a full exenption on the soccer
fields. It asserts that because those fields are wused
exclusively by the benevolent soccer organization, they are
entitled to a total exenption under Ws. Stat. § 70.11(4).

151 While the soccer fields my be used exclusively by the
soccer club, that fact alone does not automatically dictate an
exenpti on. Wsconsin Stat. 8§ 70.11(4) requires that even if a
benevol ent association exclusively uses its property for

benevol ent purposes, the benevol ent association is only entitled
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to an exenption on property "not exceeding 10 acres
necessary for |ocation and convenience of buildings while
such property is not used for profit."

152 The exenption of land is tied to, and follows from the
exenption of buildings. This neans that |and devoid of buildings
cannot qualify for an exenption under Ws. Stat. 8§ 70.11(4). See
Ri chardson, 197 Ws. at 392; Geen Bay & M ssissippi Canal Co.,

76 Ws. at 591. Simlarly, if no part of a building qualifies
for an exenption, then no part of the land "necessary for [the]
| ocati on and conveni ence" of that building will qualify for an
exenpti on.

153 Based on this record, Deutsches Land is not entitled to
an exenption on the soccer fields. No building exists on the
soccer fields that could reasonably be considered to require such
an expanse of land for its necessity and convenience. The
di ssent contends that a 1,500 square foot |ocker roonirest room
facility that apparently is |ocated near one of the soccer fields
satisfies the statute. D ssent at 6-7. It is odd that the
dissent is willing to hang its hat on this relatively mnor
bui | di ng when the existence of the facility was only tangentially
mentioned at trial. Indeed, inits brief to this court Deutsches
Land does not even nention this building, |let alone contend that
it satisfies the dictates of Ws. Stat. § 70.11(4).

154 It is hard to imagine that expansive soccer fields are
"necessary for location and convenience” of a |ocker roomrest
room facility. One would reasonably assune that such a facility

was constructed for the conveni ence of the soccer fields and not
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the other way around. However, the statute does not allow
exenptions for "buildings necessary for the Ilocation and
conveni ence of |ands."

155 As a result, to satisfy the building requirenment, the
soccer fields would need to be necessary for the l|ocation and
conveni ence of sone building |ocated el sewhere on the 1l4-acre
parcel that qualifies for an exenption. However, as discussed
above, under this record Deutsches Land is not entitled to any
exenption on either AOd Heidelberg Park or the Bavarian |nn
Since there are no buildings eligible for an exenption on this
record, it necessarily follows that the soccer fields are not
entitled to an exenption.*

Concl usi on

156 In summary, we conclude that Deutsches Land has not
sufficiently shown that it is entitled to an exenption fromrea
property taxes for the years of 1993-95. Deutsches Land is a
benevol ent association under Ws. Stat. § 70.11(4). This was
never in dispute. However, Deutsches Land did not produce

sufficient evidence showing that the corporate wuse of dd

1> Because we dispose of Deutsches Land's claim on these
grounds, we do not need to resolve other issues raised by the
parties. In Interest of Courtney E., 184 Ws. 2d 592, 603, 516
N.W2d 422 (1994). Nanely, we do not decide whether the playing
and teaching of soccer is indeed a benevolent or educational
activity contenplated by Ws. Stat. § 70.11(4). See Kickers of
Wsconsin, Inc. v. Gty of MI|waukee, 197 Ws. 2d 675, 541 N W2d
193 (C. App. 1995). Also, we do not decide whether the acreage
of the soccer fields was land "necessary for |ocation and
conveni ence" of the Bavarian Inn building or Fest Hall. See
Friendship Village MIwaukee v. Cty of MIwaukee, 194 Ws. 2d
787, 795, 535 N.W2d 111 (C. App. 1995).
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Hei del berg Park was incidental in conparison to the benevol ent
use of the park. Simlarly, Deutsches Land did not sustain its
burden of proving entitlement to a real property tax exenption
for the Bavarian Inn. It failed to produce sufficient evidence
to nmeasure a conparison between for-profit and exenpt use of
Space, time, or incone. Because of its evidentiary failure to
support an exenption for any building, Deutsches Land is not
entitled to an exenption on the soccer fields. It failed to show
that the soccer fields are "necessary for [the] l|ocation and
conveni ence" of any building that is exenpt under § 70.11.
Accordingly, although we disagree with sone of its rationale, we
affirmthe decision of the court of appeals.

By the Court.—JFhe decision of the court of appeals is

af firned.

29



No. 96-2489.dtp

157 DAVID T. PROSSER, J. (Concurring in part, dissenting
in part). | concur in the majority's conclusion that Deutsches
Land is not entitled to a 25 percent property tax exenption on
the Bavarian Inn; but | dissent fromits denial of exenptions for
Lots 1, 3, and 4. Because this case is highly fact-intensive,
some of the facts will be restated.

158 Deutsches Land, Inc. is a benevol ent association which
hol ds 14 acres of property inthe Cty of Gendale for five other
benevol ent  associ ati ons. Under Wsconsin |aw, benevol ent
associ ations may seek exenption from property tax for up to 10
acres of their property, but they nust satisfy the conditions set
out in the statute.

159 On Decenber 30, 1994, Deutsches Land brought an action
in the circuit court of MIwaukee County seeking a declaratory
judgnent that it was entitled to a total tax exenption on Lots 1
3, and 4 of its Aendale property and a partial tax exenption on
the inprovenents to Lot 2 of its G endale property. The action
was commenced after Deutsches Land had filed an unsuccessful
claimwth the city and had attenpted to secure a full or partial
exenption through negoti ati on.

160 After a bench trial, GCrcuit Judge WIlliam J. Haese
determned that "Lots 1, 3, and 4 of the property of Deutsches
Land, Inc. located at 700 W Lexington Boulevard . . . are exenpt
form [sic] real property taxation under sec. 70.11(4), Stats.,
for the years 1993, 1994 and 1995." The court also ruled that 25
percent of the Bavarian Inn on Lot 2 was exenpt from property

taxation. These determ nations were all reversed by the court of
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appeals, and it is that decision which is under review by this
court.
l.

61 Lots 1 and 4 of Deutsches Land's d endale property are
soccer fields. Together, they total about 5.6 acres. Lot 4, on
the north end of the property, contains a full-sized soccer field
and a 1,500 square foot |ocker room with showers and washroom
facilities. Lot 1, on the south end of the property, is a soccer
practice area. Lots 1 and 4 are used by the Bavarian Soccer
Cl ub, one of the five benevol ent associ ati ons whi ch own Deut sches

Land. The circuit court found that:

The Bavarian Soccer Cub was founded in 1929 and
conducts a year-round program for its 600 nenbers. It
has progressed from soccer played primarily by its own
adult nmenbers to a recreational activity of choice for
mal e German inmmgrants to include an el aborate youth
program recently devel oped for the children of nenbers
and as an outreach to other children in the community.
Today 13 youth teanms with approxi mately 15 nenbers per
team participate in soccer on the fields |ocated on
Lexi ngton Avenue. There are six adult teans, a wonen's
team a nmmjor conpetitive team an over-30 team and
interestingly, an under-100 team The club's announced
purpose and activities serve to perpetuate an interest
in the gane of soccer as part of the Bavarian tradition
and to train Germanic youth in the gane of soccer and
provide them with a whol esone recreational outlook.
The | anguages of the club are both English and Gernman.
It makes daily use of the outdoor soccer facilities on
Lots 1 and 4 during the season fromearly spring to md
fall. Practices and tournanents continue throughout
the year and require practice sessions. W nt er
practice takes place in Fest Garden [Fest Hall],
|ocated in Ad Heidelberg Park. Petitioner's Appendi X
at 112-13.
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A
62 The city contends that Deutsches Land nmay not claim
exenption for Lots 1 and 4 because the playing and teaching of
soccer are not exenpt activities under Ws. Stat. § 70.11(4).

For this proposition, the city relies on Kickers of Wsconsin,

Inc. v. Cty of MI|waukee, 197 Ws. 2d 675, 541 N.W2d 193 (C.

App. 1995). The mpjority assunes, wthout deciding, that the
pl aying and teaching of soccer are covered by § 70.11(4). I
would determne that the activities here are covered by the
statute and that Kickers is distinguishable.

163 In Kickers, the organization seeking a tax exenption
did not owm the land for which it sought exenption. Rat her, it
| eased the land fromthe Robert A Uhlein, Jr. 1976 Trust. City
of M| waukee Chief Assessor Peter C. Wissenfluh advised Kickers
of Wsconsin, after reviewing the materials submtted by the
organi zation "and the rel evant assessnent case |law, " that he had
"no doubts that if Kickers owed the property it would qualify
for the ten acre exenption. | still have doubts about the
ownership issue, and have denied the exenption on that basis."
Letter of July 20, 1993, from Peter C. Wissenfluh to Tinothy C.
Fraut schi . Exhibit C, Appellant's Appendix 1in Kickers of

W sconsi n, supra.

164 Wen Kickers went to court, the Gty of MIwaukee took
the position that a soccer club did not qualify for the
exenption; and the circuit court agreed, holding that Kickers did
not qualify as an "educational association”™ entitled to the

property tax exenption under § 70.11(4). This decision was



No. 96-2489.dtp

affirmed by the court of appeals in a 2 to 1 decision. The
majority declared that the case "presents a relatively 'close
call" in determning whether Kickers is 'substantially and
primarily devoted to educational purposes.'" Kickers, 197 Ws.
2d at 685. But the court said the organization failed to neet
the two-step test for "educational associations” set out in

Janesville Comrunity Day Care Cir., Inc. v. Spoden, 126 Ws. 2d

231, 376 NW2d 78 (Ct. App. 1985).%' The court also noted that
whil e Kickers of Wsconsin clainmed it qualified as a benevol ent
association, "Kickers fails to specifically support its argunent
with reference to a benevol ent association.” Kickers, 197 Ws.
2d. at 681 n. 2.

165 There are clear differences between this case and

Ki ckers. 2 The Bavarian Soccer Club is one of the owners of

' In his dissent, Judge Ral ph Adam Fi ne w ot e:

In nmy view, the uncontroverted evidentiary subm ssions
establish wthout a doubt that the Kickers of

Wsconsin, Inc., is an "educational association" as
that termis used in 8 70.11(4), STATS. . . . It is
settled that "educational" is not limted to "'fornmal
academc curricula.""™ . . . The Kickers have an

adm rabl e record of teaching our state's youngsters not
only the principles of soccer, but, nore significantly,
the principles of sportsmanship, teamwrk, and life.
In my view, this is not a "relatively '"close call,'" as
the Majority believes.

Ki ckers of Wsconsin, Inc. v. Cty of MIwaukee, 197 Ws. 2d
675, 687, 541 NW2d 193 (C. App. 1995).

2 Peter C. Weissenfluh testified as a witness for Deutsches
Land in this case. He explained some of the differences between
Deutsches Land and Kickers of Wsconsin as organizations and
stated that Kickers had not directly applied to MIwaukee for a
tax exenption but rather had raised the issue on appeal.
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Deut sches Land which owns the lots; and both Deutsches Land and
t he Bavari an Soccer C ub are i ndi sput ably benevol ent
associ ations. These benevol ent associations are using Lots 1 and
4 for exactly the purpose expected and intended by their
benevol ent st atus. Consequently, the Kickers case does not
control here, and this court would be hard pressed to deny a tax
exenption on Lots 1 and 4 to Deutsches Land on grounds that the
organi zation does not satisfy the criteria for a benevolent
associ ation engaging in appropriate activity.?
B.
166 Even though it is a benevolent association, Deutsches

Land nust satisfy another condition in the statutes, i.e., that

its "land" (Lots 1 and 4) is "necessary for |location and
conveni ence of buildings while such property is not used for
profit." Ws. Stat. § 70.11(4).

167 1In its argunent, Deutsches Land attenpted to establish
that the Bavarian Inn was a partially exenpt building and that
the soccer fields were necessary for |ocation and conveni ence of
this building where the soccer club frequently congregates. This
argunent fails because the Bavarian Inn did not qualify as

exenpt .

® Peter C. Wissenfluh testified that M| waukee recognizes
boccie ball as an authorized exenpt activity at the Italian
Community Center and gymnastics as an authorized exenpt activity
at Turner Hall. C. Gymmastic Association of the South Side of
M| waukee v. City of MIwaukee, 129 Ws. 429, 109 N W 109
(1906) .
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168 There are, however, two other buildings that may serve
as the foundation for the exenption of Lots 1 and 4. First
there is the 1,500 square foot "restroom | ocker room' wth shower
facilities for soccer players located on Lot 4. This building is
listed in the Tax Exenption Reports filed by Deutsches Land with
the city in 1993, 1994, and 1995, and it was described in
testinmony at trial. Second, there is Fest Hall, the 12,000
square foot building used for indoor soccer during the wnter
nont hs. This building is located on Lot 3, which is
substantially contiguous to Lots 1 and 4.

169 For the Bavarian Soccer Cub, soccer is a year-round
activity. It is played outdoors "daily . . . fromearly spring
tomd fall."” It is played indoors during the wnter.

170 A benevol ent association which seeks to pronote soccer
as a year-round activity would likely locate a building for
i ndoor practice near |and available for outdoor practice and
conpetition. In addition, a building that is used for indoor
soccer practice in winter is theoretically available for indoor
soccer practice in sumrer during inclenment weather. Fest Hall on
Lot 3 and any building on Lot 3 which provides storage for
out door soccer equipnent are convenient to Lots 1 and 4; and,
conversely, Lots 1 and 4 are convenient to Fest Hall and to any
st orage buil di ngs. Lots 1 and 4 are clearly convenient to the
relatively new building with washroom |ocker room and shower
facilities on Lot 4, which would have been purposely | ocated near
t he outdoor soccer areas. The relationship between the |and and

these buildings is synbiotic. Hence, Lots 1 and 4 are wholly or
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partially exenpt from property taxation if any of the buildings
to which they are convenient are wholly or partially exenpt.
.
A
71 The new "restroom!| ocker roonmt with showers for soccer
players is designed to advance the exenpt purpose of the
benevol ent association; and it is not used for any inconsistent
pur pose. The building is not used for profit by either nenbers
or non-nenbers. It is not |leased. The record reveals no reason
why this soccer-related building should not be exenpt from

taxation and thereby qualify Lots 1 and 4 for exenption.

B
172 The exact status of Fest Hall is a nore difficult
guesti on. Fest Hall, where indoor soccer is played, is part of

Lot 3, AOd Heidelberg Park. Lot 3 has 4.4 acres and includes a
nunmber of small buildings in addition to Fest Hall. The five
benevol ent associations use Lot 3 in their activities, and Lot 3
is the site of two major festivals that raise funds for these
or gani zati ons.

173 The status of Lot 3 is in dispute because Deutsches
Land permts Bavarian Wldhaus Inn, 1Inc., the profit-making
entity which operates the Bavarian Inn on Lot 2 for the
benevol ent associations, to use Od Heidelberg Park, including
Fest Hall, on approximately 20 occasions annually for such
Bavarian Inn custoners as the MIwaukee Medical Cdinic, Mrtgage
Guaranty | nsurance Corporation, W H Brady Co., Master Lock, and

Johnson Control s.
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174 The requirenents for total exenption are set out in §

70.11(4):
Property exenpted from general property taxes is:
(4) . . . Property owned and used exclusively by . .
benevol ent associations . . . but not exceeding 10

acres of land necessary for |ocation and conveni ence of
bui Il dings while such property is not used for profit.
: Property that is exenpt fromtaxation under this
subsection and is |eased remains exenpt from taxation
only if, in addition to the requirenents specified in
the introductory phrase of this section, the |essee
does not discrimnate on the basis of race. (Enphasis
added) . *

175 To qualify Fest Hall and Lot 3 for total exenption
under this subsection, Deutsches Land was required to satisfy
several statutory criteria. The key criteria were summarized by
the city in its brief, drawing on |anguage from M I|waukee

Protestant Hone v. Cty of MIwaukee, 41 Ws. 2d 284, 293, 164

N.W2d 289 (1969), to wt: ". . . a property owner claimng
exenption has the burden to denonstrate (1) that it is a
benevol ent association; (2) that the property is used exclusively
for the association's benevolent purpose; and (3) that the
property is not used for profit." Defendant-Appellant's brief at
11. W are concerned here with the second and third points.

"USED EXCLUSI VELY"

* The requirenents in the "introductory phrase of this
section"” include the followng: "Leasing a part of the property
described in this section does not render it taxable if the
| essor uses all of the |easehold incone for maintenance of the
| eased property, construction debt retirenment of the |eased
property or both and if the | essee would be exenpt from taxation
under this chapter if it owed the property."
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176 The court of appeals declared that 8 70.11(4) requires
"that the property be 'used exclusively by' those benevol ent
associations and not for profit. . . . This condition is not
anbi guous: the term 'exclusively' Dbrooks no exceptions.”

Deutsches Land, Inc. v. Gty of dendale, 215 Ws. 2d 552, 557

573 NNW2d 535 (Ct. App. 1997).

177 The majority properly di sagr ees W th this
characterization of the |aw Mpjority op. at 9. I nstead, it
declares that the relevant question is, "How consequential was
t he questionable activity when conpared to the total activity on
the property?" Majority op. at 10.

178 1In answering this question, the facts are conpletely
clear. In 1993, A d Heidelberg Park was used by custoners of the
Bavarian Inn 17 tinmes; in 1994, 21 tinmes; in 1995, 20 tinmes. The
custoners included not only several major corporations but also a
| abor wunion, a high school class reunion, and two weddi ngs. The
benevol ent associations controlled Lot 3 at all other tines. In
1993, the benevol ent associations exercised control over their
property 348 days; in 1994, 344 days; in 1995, 345 days, and
during these days, the property was available exclusively for
their use. It may have been available for their non-exclusive
use on some of the other days. During wi nter nonths, Fest Hal
was used daily or alnpst daily for indoor soccer practice.
During sumrer nonths, the entire lot was used for a variety of
benevol ent association activities including festivals, picnics,
fish fries, and cerenonies, and Fest Hall could have been used

for occasional soccer practice. There was no wuse of dd
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Hei del berg Park by non-nenbers in the nonths of January,
February, March, April, WMy, Cctober, Novenber, and Decenber in
1993, 1994, or 1995.

179 Several <cases help define the elenent of exclusive

use.® In Cardinal Publishing Co. v. City of Madison, 205 Ws.

344, 347-48, 237 NW 265 (1931) ("Cardinal Publishing 1"), this

court said:

If there is no segregation of property and devotion of
a portion of it to purposes outside of the corporate
objects, but if the whole property in a physical sense
is primarily devoted to the purposes of t he
organi zation, then the fact that there are occasiona
or incidental uses of the property for gain, which is
devoted to the purposes of the society claimng the
exenption, wll not destroy the exenption.

| n anot her case, Northwestern Publishing House v. M| waukee, 177

Ws. 401, 409, 188 N.W 636 (1922), the court said:

the departure in this case is so slight as to be
negllglble and therefore to be disregarded . . . [It]
does not anount to a sufficient departure to warrant us
in saying that the property is not used exclusively for
educational and benevol ent purposes, particularly where
such work is done as incidental to its main purpose.

Applying these cases to the facts above, | find that non-nenber
uses of Lot 3 were inconsequential or de mnims.
USE FOR PROFI T
180 Use for profit is a separate elenent. The circuit

court found that Deutsches Land did not profit from the

> See also Catholic Wman's Cub v. Geen Bay, 180 Ws.
102, 192 NW 479 (1923). The club was not operated for profit,
but the club was used by non-nenbers and its auditorium was
frequently rented to other organizations and for "private dancing
parties."” The non-nmenber activities did not nullify its
exenpti on.

10
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occasional uses of its property by non-nenbers. It found that
Wal dhaus Inn used Ad Heidelberg Park "w thout charge." | t
st at ed:
Wal dhaus Inn, Inc., in the years in question, held
approximately 20 non-nenber events in Od Heidel berg
Park w thout charge. Wal dhaus Inn realized incone

which was duly reported by Wil dhaus Inn, Inc. on its
tax returns. None of the income from non-menber events
was distributed to Deutsches Land, United German
Societies or any of the five societies. (Emphasi s
added.)

Petitioner's Appendix at 114. The dates in June, July, August,
and Septenber each year when Lot 3 was used by non-nenbers
produced no revenue for Deutsches Land. They produced zero
percent of Deutsches Land' s budget.

181 The <circuit court explicitly found that Deutsches
Land's sources of incone were rent obtained from Wal dhaus I nn,
Inc. and incone from Vol ksfest and Oktoberfest in O d Heidel berg
Par k. Moreover, all this incone was used for the purpose of
mai nt ai ni ng bui |l di ngs and grounds of the conplex and the paynent
of taxes and insurance. |d.

182 During the three years at issue, there was no |ease
from Deut sches Land which authorized the Bavarian Inn to use Add
Hei del berg Park on 20 days per year. Deut sches Land sinply had
an understanding with Bavarian Wil dhaus which permtted the Park
to be used from time to tine by Deutsches Land's affiliated
or gani zati on. These occasional uses of Od Heidelberg Park by
non- nenber custoners of the Bavarian Inn did not increase the
rent paid to Deutsches Land, a fact which relates to the profit

el ement .

11
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183 To sum up, on an average of 20 out of 365 days per
year, O d Heidelberg Park was used by an affiliated organi zation
which did not charge its custoners extra noney for use of the
Park and did not pay Deutsches Land extra noney for use of the
Par k. Deut sches Land did not |ease a portion of O d Heidel berg
Park to sone other entity. The occasional uses of its property
by non-nenbers did not constitute a consequential percentage of
Deut sches Land's incone Dbecause Deutsches Land was not
conpensated for these uses.

184 | Dbelieve these facts show that Deutsches Land was
entitled to a total exenption for Lot 3 as a matter of law. The
uses of Lot 3 by non- menber s wer e "conparatively

i nconsequential.” Alonzo Cudworth Post No. 23 v. M| waukee, 42

Ws. 2d 1, 12, 165 N.W2d 397 (1969). These inconsequential uses
did not result in any explicit gain and did not destroy the
exenpti on.

185 In any event, the established facts provide a
sufficient basis for this court to determ ne whether Deutsches
Land was eligible for a total exenption on Lot 3 because any
"questionabl e’ non-nenber activities were inconsequential, or,

conversely, whether it was ineligible for a total exenption

because those activities nust be regarded as "consequential." No
addi ti onal proof was necessary.

186 The nmmjority takes a different tack, as though
Deutsches Land were a direct beneficiary of every use of dd
Hei del berg Park by custoners of the Bavarian Inn. It asserts

t hat Deutsches Land did not offer sufficient evidence to answer

12
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t he question of how consequential the 20 uses were. The majority
wites, "Deutsches Land offered sufficient evidence of only the
actual corporate use of A d Heidelberg Park; it did not do so for
t he actual benevol ent use of the park.”™ Mjjority op. at 14.

187 The majority takes the position that, in analyzing a
claimfor total exenption, once a benevol ent association permts
any use of its property by others, it is required to prove not
only the extent of the property's use by others but also the
extent of the property's use by itself. This nmeans actual use.
The association's ownership of the property and the availability
of the property for association use count for nothing, while any
non-use of the property, any inactivity, counts against the
association. | cannot agree that this is a correct statenent of
the | aw

188 To be sure, the property claimng exenption nust be
used for a benevolent purpose. The property my not be
undevel oped | and, which is "quite a |ong distance" from buil di ngs

and "had never been used at all.” Geen Bay & M ssissippi Canal

Co. v. Qutagame County, 76 Ws. 587, 590, 45 N.W 536 (1890).

The prem ses may not be "wholly vacant and unoccupied.” State ex

rel. State Assoc. of Y.MC A v. R chardson, 197 Ws. 390, 392,

222 NW 222 (1928). An exenption cannot even be claimed for
fully devel oped property with nmultiple buildings which has been
"vacat ed" and whose fornmer occupants have "permanently rel ocated

el sewhere.” Domnican Nuns v. Cty of LaCrosse, 142 Ws. 2d 577,

581, 419 N.wW2d 270 (1987). Exenpt property nust be used.

13
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89 But these cases do not support the proposition that the
owner of devel oped property which is steadily and frequently used
for exenpt purposes nust docunent the amount of time devoted to
exenpt use as well as the amount of tinme consunmed in non-exenpt
use, and then have added to the non-exenpt use the total time in
which the property is not used in order to arrive at a reduced
percent age of exenpti on.

90 In assessing whether "questionable activity" IS
consequential or inconsequential, assessors and courts have often
| ooked to the revenues derived from the "questionable activity"

in relation to total revenues. See Cardinal Publishing Conpany

v. Cty of Mdison, 208 Ws. 517, 243 N W 325 (1932) ("Cardina
Publishing I'l"); Northwestern Publishing House, 177 Ws. 2d 401

Assessors and courts may also | ook to the percentage of space in
a property that has been |eased or conmtted to non-exenpt use.

Gymastic Association of the South Side of MIwaukee v. Gty of

M | waukee, 129 Ws. 429, 109 NW 109 (1906); Cardinal Publishing

I, 205 Ws. 2d at 347. In theory, assessors and courts who
cannot evaluate either revenue or space nay have to exam ne the
anount of tine exenpt property is used for non-exenpt purposes.
But it does not follow that unused tinme should be counted agai nst
t he owner any nore than unused space is counted agai nst an owner
A rural church used only one day per week does not |ose its ful
property tax exenption. A tax exenpt soccer field does not |ose
its exenpt status on those winter and spring days when soccer has

to be played indoors. Hence, wth respect to the "use" el enent,

so long as exenpt property is used on a regular basis for an

14
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appropriate exenpt purpose, it is entitled to a total exenption
unless its use for non-exenpt purposes is not "inconsequential."
[T,

191 I1f, for the sake of argunment, this court were unable to
find a total exenption for Lot 3, the question would becone
whet her Deutsches Land is entitled to a partial exenption under
either 8 70.11(8) or the § 70.11 preanble. At trial, Deutsches
Land was willing to agree to a partial exenption of Lot 3 in
order to resolve the case. Petitioner's brief at 22-23. I t
should not |ose everything sinply because the circuit court
awar ded the benevolent association 100 percent. Under these
circunst ances, the appropriate remedy would be to renand the case
to the circuit <court for a determnation of the precise
percentage of partial exenption.

192 The city contends that Deutsches Land is ineligible for
any partial exenption of Lot 3 under 8 70.11(8) because Deutsches
Land | eases O d Heidel berg Park to Bavarian Wal dhaus Inn, Inc.
This position is consistent with the finding of the court of
appeals that: "Both the Bavarian Inn and O d Heidel berg Park are
| eased to Bavarian Wal dhaus, for the for-profit corporation.”

Deut sches Land, 215 Ws. 2d at 558. (Enphasis added.)

193 In ny view, however, this finding is not supported by

t he record. The circuit court found that Bavari an \Wal dhaus | nn,

Inc. "leases the first floor of the Bavarian Inn from Deutsches
Land. This lease is an oral |ease.” Petitioner's Appendi x at
113-14. The circuit court never found that Bavarian Wil dhaus

Inn, Inc. |eases A d Heidel berg Park.

15
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194 Deutsches Land's last witten |ease expired in 1990.
That lease did not nention Od Heidelberg Park (unless one is
prepared to construe the term"restaurant and banquet facility" -
singular - as applying to Fest Hall in Od Heidel berg Park).

195 Ws. Stat. 8§ 704.01 defines "lease" and several other
terms in a "landlord and tenant" context.® By conparing these
statutory ternms, the nobst appropriate term for the situation
involving the occasional use of Lot 3 by the Bavarian Inn is
"tenant at wll." By definition, a tenant at wll does not have

a valid | ease. If the Bavarian Inn was a tenant at will in dd

6 704.01 Definitions.

(1) "Lease" neans an agreenent, whether oral or
witten, for transfer of possession of real property,
or both real and personal property, for a definite
period of tine. A lease is for a definite period of
time if it has a fixed commencenent date and a fixed
expiration date or if the commencenent and expiration
can be ascertained by reference to sone event, such as
conpletion of a building. A lease is included within
this chapter even though it may also be treated as a
conveyance under ch. 706. An agreenent for transfer of
possession of only personal property is not a |lease.

(2) "Periodic tenant" means a tenant who holds
possession without a valid |ease and pays rent on a
peri odi ¢ basis. It includes a tenant from day-to-day,

week-to-week, nonth-to-nonth, year-to-year or other
recurring interval of time, the period being determ ned
by the intent of the parties under the circunstances,
with the interval between rent-paying dates normally
evi dencing that intent. :

(5) "Tenant at will" means any tenant holding with the
permssion of his landlord without a valid |ease and
under circunstances not involving periodic paynment of
rent; but a person hol ding possession of real property
under a contract of purchase or an enploynment contract
is not a tenant under this chapter. (Enphasis added)

16
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Hei del berg Park, then the court of appeals was m staken and
Deutsches Land is eligible for a partial exenption under
§ 70.11(8). If, on the other hand, the mmpjority believes that
Deut sches Land actually "l eased" O d Heidel berg Park to Bavari an
Wal dhaus Inn, Inc., then it should say so. If that were the
situation, Deutsches Land would be ineligible for an exenption
under either § 70.11(8) or the § 70.11 preanble,” and this woul d
not be a sufficiency of evidence case.

196 The mmjority notes that the proof required from an
applicant for a partial exenption may be quite detail ed. | t
wites: "[Where the entire property [Lot 3] is used part of the
time in for-profit activities, the partial exenption can be
calculated in one of two ways. The partial exenption can either
be determ ned by conparing the percentage of incone attributable
to the for-profit activity versus the total income of the exenpt

organi zation, or by conparing the percentage of tine attributable

" 1f there were a lease covering all of Lot 3, as alleged,
Deut sches Land would be ineligible for the exenption under the
8 70.11 preanble because the |essee (Bavarian Wl dhaus |Inn.
Inc.) would not "be exenpt fromtaxation under this chapter if it
owned the property."” Moreover, Deutsches Land probably coul d not
show that it used "all of the |easehold inconme for maintenance of
the | eased property, construction debt retirenent of the |eased
property or both. . . ." Deutsches Land would be ineligible for
exenption for Lot 3 wunder 8 70.11(8) because, by definition,
subsection (8) "does not apply to property that is |leased by an
exenpt organization to another person . . ." | agree that if
Deut sches Land |eased a discrete part of Lot 3 to the Bavarian
Inn, that "part"” would be subject to tax and the unleased part
would remain exenpt. In addition, a benevol ent association |ike
Deut sches Land may lease its entire property to another and stil
retain its exenption if the lessee satisfies the two tests set
out in the preanble as well as the non-discrimnation test in
§ 70.11(4).

17
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to the for-profit activity versus the total tine the property is
used." Majority op. at 18-19.

197 Here the inconme approach would not work because
Deut sches Land received no incone. Hence, the tine method would
have to be enpl oyed. But, as noted above, Deutsches Land has
al ready established how many days the Bavarian Inn and its non-
menber custoners used Lot 3. All other tine should be attributed
to the benevol ent associ ati ons.

198 At the trial, Peter Wissenfluh was asked about the

issue of calculating tinme at the Italian Community Center:

Q Well, now let me get to the percentage of tine.
What kind of information did they give you as to
percent that supported percentages of tine?

A They actually spelled out the percentages of tine
that was used for — for for-profit activities and
then the corollary would be the not-for-profit,
their owm use. (Enphasis added.)

199 There are not three classifications of tinme - (1)
actual tinme used by the associations, (2) actual tine used by
others, and (3) dead tinme, which is counted against the
benevol ent associ ati ons when they are not using their property.
There are only two classifications of tinme. |In apportioning tine
to determine the percentage of a partial exenption, a benevol ent
association may prove the tinme its property was used by others
and then, as a sensible corollary, claimthe remaining time for
itself, so long as it is actively using its property. Any other
result would penalize an association for not using its property

24 hours a day, 7 days a week, 52 weeks a year.

18
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1100 | dissent because Lots 1 and 4 satisfy the statutory
criteria of Ws. Stat. § 70.11(4). They are owned by a
benevol ent association and used for its exenpt purposes. These
lots are necessary for location and convenience of the
| ocker/shower facility on Lot 4 and Fest Hall, where indoor
soccer is played. The |ocker/shower facility is exenpt; and Lot
3, including Fest Hall, is also exenpt because it is not |eased,
its use by non-nenbers is not conpensated, and its infrequent
occasi onal use by non-nenber custoners of an affiliated
organi zation is so de mnims, negligible, and conparatively
i nconsequential that it does not destroy the exenption. I f the
de mnims use of Lot 3 did inpair its total exenption, the |ot
would clearly be entitled to a substantial partial exenption
under 8§ 70.11(8) and the case would have to be remanded for a
determ nation of the exact percentage.

101 | am authorized to state that Justice Jon P. WIcox

joins in this concurring and di ssenting opi nion.

19






